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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

7th Meeting, 2019 (Session 5) 
 

Tuesday 5 March 2019 
 
The Committee will meet at 11.15 am in the James Clerk Maxwell Room (CR4). 
 
1. European Union (Withdrawal) Act 2018: The Committee will consider whether 

the following instrument has been given the appropriate categorisation— 
 

Fishery Products (Official Controls Charges) (EU Exit) (Scotland) 
(Amendment) Regulations 2019 [draft]. 
 

2. Subordinate legislation: The Committee will take evidence on the Fishery 
Products (Official Controls Charges) (EU Exit) (Scotland) (Amendment) 
Regulations 2019 [draft] from— 

 
Joe FitzPatrick, Minister for Public Health, Sport and Wellbeing, and Neel 
Mojee, Solicitor, Legal Directorate, Scottish Government; 
 
Steve Hardie, Regulatory Policy Branch Head, Food Standards Scotland. 
 

3. Subordinate legislation: Joe FitzPatrick, Minister for Public Health, Sport and 
Wellbeing to move—S5M-15927—That the Health and Sport Committee 
recommends that the Fishery Products (Official Controls Charges) (EU Exit) 
(Scotland) (Amendment) Regulations 2019 [draft] be approved. 

 
4. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

The Materials and Articles in Contact with Food (Scotland) Amendment 
Regulations 2019 (SSI 2019/32); and 
 The Food Standards and Hygiene (Miscellaneous Amendments) 
(Scotland) Regulations 2019 (SSI 2019/33). 
 

5. European Union (Withdrawal) Act 2018: The Committee will consider whether 
the following instruments have been laid under the appropriate procedure and 
categorisation— 
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The Food and Feed Safety and Hygiene (EU Exit) (Scotland) 
(Amendment) Regulations 2019 (SSI 2019/52); 
 The Food Composition, Labelling and Standards (EU Exit) (Scotland) 
(Amendment) Regulations 2019 (SSI 2019/53); and 
 The Nutrition (EU Exit) (Scotland) (Amendment) Regulations 2019 
(SSI 2019/54). 
 

6. European Union (Withdrawal) Act 2018 (in private): The Committee will 
consider a proposal by the Scottish Government to consent to the UK 
Government legislating using the powers under the Act in relation to the 
following UK statutory instrument proposals-  

 
The Food (Amendment) (EU Exit) Regulations 2019; 
The Social Security Coordination (Benefits in Kind) (Amendment etc.) (EU 
Exit) Regulations 2019; and 
The National Health Service (Cross Border Healthcare and Miscellaneous 
Amendments) (EU Exit) Regulations 2019. 
 
 

 
David Cullum 

Clerk to the Health and Sport Committee 
Room T3.60 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5210 
Email: david.cullum@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda items 1, 2 and 3  

Note by the Clerk 
 

HS/S5/19/7/1 

PRIVATE PAPER 
 

HS/S5/19/7/2 (P) 

Agenda item 4  

Note by the clerk 
 

HS/S5/19/7/3 

Agenda item 5  

Note by the Clerk 
 

HS/S5/19/7/4 

PRIVATE PAPER 
 

HS/S5/19/7/5 (P) 

Agenda item 6  

PRIVATE PAPER 
 

HS/S5/19/7/6 (P) 

PRIVATE PAPER 
 

HS/S5/19/7/7 (P) 
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Health and Sport Committee 
 

7th Meeting, 2019 (Session 5) 
 

Tuesday 5 March 2019 
 

Subordinate legislation 
 

Agenda items 1, 2 and 3 - Note by the clerk 
 

Overview of instruments 

1. There is one affirmative instrument for consideration at today’s meeting: 

• The Fishery Products (Official Controls Charges) (EU Exit) (Scotland) 
(Amendment) Regulations 2019 

2. The purpose of these Regulations is to make minor, technical amendments to 
the Fishery Products (Official Controls Charges) (Scotland) Regulations 2007 to 
ensure that they continue to function as required after the UK exits the European 
Union.  It is made in the context of the Official Controls for Feed, Food and Animal 
Health and Welfare (Amendment etc.) (EU Exit) Regulations 2009 (recently laid 
before the UK Parliament).  The current policy position is unchanged by this 
instrument. 

3. Further information on the policy objectives of the instrument is attached at 
Annexe A.  

4. The instrument is on the Agenda as items 1, 2 and 3 as it is subject to scrutiny 
in two stages, as set out below.  The Minister will be in attendance for items 2 
and 3 and is expected to move the motion for approval (item 3) once the debate 
(item 2) has concluded. 

Parliamentary Procedure 

5. A protocol has been agreed between the Scottish Government and Scottish 
Parliament on the process for considering SSIs laid under the European Union 
(Withdrawal) Act 2018 (the Act). 

6. Scottish Ministers have discretion about whether instruments made in exercise 
of the powers in Schedule 2 to the Act should be subject to the affirmative or the 
negative procedure, unless the instrument makes provision falling within one of 
the categories which attracts the mandatory affirmative procedure.  

7. This instrument is required under the European Union (Withdrawal) Act 2018 
“Act” to be laid under the affirmative procedure on the basis that certain 
amendments to the 2009 Scottish Regulations relate to a fee in respect of a 
function exercisable by a public authority in the UK. 

8. This instrument therefore is not subject to the process of ‘sifting’ which applies to 
certain instruments made under powers conferred by Schedule 2 of the Act. It is 
mandatory under paragraph 1(6) of Schedule 7 of the Act that this instrument be 
subject to affirmative procedure.  

Categorisation – Agenda item 1 

9. The protocol referred to above also sets out three different levels of prioritisation 
based on the significance of an SSI. These are set out at Annexe B to this paper. 

http://www.legislation.gov.uk/sdsi/2019/9780111040874
http://www.legislation.gov.uk/sdsi/2019/9780111040874
https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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10. Standard scrutiny processes still apply to the consideration of this SSI. This SSI 
has been considered by the DPLR Committee from a technical perspective 
irrespective of the category it falls into. It has been referred to the Health and 
Sport Committee as the lead Committee. 

11. The protocol does not prescribe a process that lead committees should apply to 
the scrutiny of matters falling into the different categories, but by categorising 
instruments it provides committees with a guide as to what they might wish to 
prioritise.  

12. SPICe and the Office of the Solicitor of the Scottish Parliament (OSSP) have 
provided advice to inform the Committee’s consideration of the sift.  This is set 
out in the private paper HS/S5/19/7/2 (P) for this agenda item.    

13. This particular SSI has been categorised as low.  

14. The Committee at Agenda item 1 is invited to indicate any views it has on  
the categorisation of this SSI.  

Background on the SSI 

15. No Business and Regulatory Impact Assessment has been prepared in respect 
of these Regulations on the basis that the instrument has only very minor 
financial effects on local government and industry, which are preferential for 
affected businesses.  

16. An electronic copy of the instrument is available at: 
http://www.legislation.gov.uk/sdsi/2019/9780111040874  

  
17. The Committee needs to report by 27 March 2019.  

 
Delegated Powers and Law Reform Committee 

18. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 19 February 2019. The Committee agreed that the instrument 
had been given the appropriate categorisation. It also determined that it did not 
need to draw the attention of the Parliament to this instrument on any grounds 
within its remit. 

 

  

http://www.legislation.gov.uk/sdsi/2019/9780111040874
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Annexe A 
POLICY NOTE 

 

The Fishery Products (Official Controls Charges) (EU Exit) (Scotland) (Amendment) 

Regulations 2019 

 

SSI 2019/XXX  

 

The above instrument was made in exercise of the powers conferred by paragraph 1(1) and 

(3) of schedule 2 of the European Union (Withdrawal) Act 2018.  The instrument is subject to 

affirmative procedure.  

 

The purpose of these Regulations is to make minor, technical amendments to the Fishery 

Products (Official Controls Charges) (Scotland) Regulations 2007 to ensure that they 

continue to function as required after the UK exits the European Union.  

 

Policy Objectives  

 

Where practical and appropriate, European legislation is being retained in UK law on the 

UK’s exit from the EU. In the field of official controls charges, the current requirements in 

relation to mandatory official control charges set out in EU legislation and EU-derived 

domestic legislation will be corrected to ensure, in the event of the  United Kingdom exit 

from the European Union, with ‘no deal’ the continued and proper regulation of official 

controls charges legislation within Scotland.  

 

The instrument is required to make the necessary corrections in relation to official control 

charges applicable at the point of first placing on the market, and first sale in a fish market, of 

fishery and aquaculture products to provide continuity for businesses and enforcement 

authorities.  

 

Upon exit day a number of technical corrections are required. The objective of the instrument 

is to ensure the continued operability of Scotland’s legislative framework. The current policy 

position remains unchanged by these corrections. 

 

Explanation of the law being amended by the regulations 

 

The Fishery Products (Official Controls Charges) (EU Exit) (Scotland) (Amendment) 

Regulations 2019 make minor technical amendments to the Fishery Products (Official 

Controls Charges) (Scotland) Regulations 2007 to allow them to function after the UK leaves 

the European Union 

 

The amendments are minor technical fixes, do not equate to a change in policy, and have only 

very minor impacts on businesses and local authorities.  In detail, they: 

 

• Amend the definition of “third country” to align with corrections being made to, what 

will become, the retained version of the framework official controls Regulation 

882/2004 (which has been updated for EU Exit). 

• Deal with references to a specified number of Euros by requiring the reader to convert 

into pounds sterling using the exchange rate of GBP 1 = EUR 1.1413. This exchange 

rate is specified in Article 26 of the retained version of Regulation 882/2004.  
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Reasons for and effect of the proposed change or changes on retained EU law 

 

The amendments make minor changes to retained EU law and will ensure continuity in Scots 

law after the UK exits the European Union.  

 

 

Statements required by European Union (Withdrawal) Act 2018  

 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

 

The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made the 

following statement “In my view The Fishery Products (Official Controls Charges) (EU Exit) 

(Scotland) (Amendment) Regulations 2019 do no more than is appropriate”.  This is the case 

because they make only essential minor and technical amendments to Scottish secondary 

legislation to ensure that official controls charges applicable at first placing on the market and 

sale of fishery and aquaculture products continue to operate effectively at the point at which 

the UK leaves the EU. 

 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

 

The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made the 

following statement “In my view there are good reasons for the provisions in this instrument, 

and I have concluded they are a reasonable course of action”.  This is because the instrument 

makes only those amendments to Scottish secondary legislation which are essential to ensure 

these official controls charges continue to operate effectively at the point that the UK leaves 

the EU.  

 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

 

The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made the 

following statement “In my view The Fishery Products (Official Controls Charges) (EU Exit) 

(Scotland) (Amendment) Regulations 2019 do not amend, repeal or revoke a provision or 

provisions in the Equality Act 2006 or the Equality Act 2010 or subordinate legislation made 

under those Acts.”   

 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

 

The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made the 

following statement “In my view Fishery Products (Official Controls Charges) (EU Exit) 

(Scotland) (Amendment) Regulations 2019 have had due regard to the need to eliminate 

discrimination, harassment, victimisation and any other conduct that is prohibited by or under 

the Equality Act 2010.”.  

 



HS/S5/19/7/1 

Page 5 of 8 
 

 

Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

 

The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made the 

following statement “In my view The Fishery Products (Official Controls Charges) (EU Exit) 

(Scotland) (Amendment) Regulations 2019 have had due regard to the need to the guiding 

principles on the environment and animal welfare as derived from the equivalent principles 

provided for in Articles 13 and 191(2) in Titles II and XX respectively of the Treaty on the 

Functioning of the European Union.”.  

 

Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

 

The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the following 

statement “In my view the Fishery Products (Official Controls Charges) (EU Exit) (Scotland) 

(Amendment) Regulations 2019 have no effect on the rights and duties relating to 

employment, health and safety and matters relating to consumer protection. This is because 

the minor technical amendments do not make any policy changes and ensure the current high 

level of public health protection, with regard to food and feed law, is maintained after the UK 

exits the EU.  

 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed.  

 

Categorisation may be Low as this instrument is only making minor technical amendments 

with no changes in policy, to allow for Domestic regulations to function effectively when the 

UK leaves the EU.  
 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure  

 

The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made the 

following statement regarding use of legislative powers in the European Withdrawal Act 

2018 “In my view the Fishery Products (Official Controls Charges) (EU Exit) (Scotland) 

(Amendment) Regulations 2019 are subject to affirmative procedure”. This is because this 

SSI is subject to mandatory affirmative procedure under paragraph 1(6) of schedule 7 of the 

European Union (Withdrawal) Act 2018.  Therefore, the sifting procedure in the SSI protocol 

is not relevant to this SSI.   

 

Further information  

 

Consultation  

 

To comply with the requirements of Article 9 of Regulation (EC) 178/2002 of the European 

Parliament and the council, a consultation was launched on the 17th December and closed on 
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the 20th January. Local authorities, consumer groups, food and feed businesses including 

manufacturers, wholesalers and retailers were contacted.  

 

There were 5 responses to the consultation in total however not all respondents answered all 

the questions. 3 respondents agreed with the impacts identified in the consultation and had no 

other points to raise, whilst the other 2 raised issues which were not within scope of the 

consultation i.e. issues with Republic of Ireland and Northern Ireland border, and concerns 

with UK fixing instruments. They did not indicate which, if any, impacts, they disagreed 

with. 

  

Impact Assessments  

 

A full impact assessment has not been prepared for this instrument because the amendments 

are minor technical fixes which do not equate to a change in policy.  Impacts on affected 

businesses and Local Authorities as a result of applying the euro / sterling exchange rate in 

Article 26 of the retained version of Regulation 882/2004 are very minor, and are preferential 

for industry. The amendments do not alter Scottish Government’s current public health and 

protection policies and priorities and, therefore, do not have a significant impact on the 

environment.  

 

Financial Effects  

  

The Minister for Public Health, Sport and Wellbeing confirms that no BRIA is necessary as 

the instrument has only very minor financial effects on local government and industry, which 

are preferential for affected businesses.  

 

 

 

 

 

Food Standards Scotland 

7 February 2019 
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Annexe B 
CATEGORIES OF PRIORITISATION (EXTRACT FROM PROTOCOL) 

 

Low 

It is expected that proposals for instruments falling into this category will have one or 
more of the following characteristics: 

• Minor and technical in detail; 

• Ensuring continuity of law with no policy change; 

• Clear there is no significant policy decision for Ministers to make; 

• Updating references which are no longer appropriate once the UK has left the 
EU, such as provisions which refer to “member states other than the United 
Kingdom” or to “other EEA states”. 

This is an illustrative list and not a comprehensive view of what falls into this 
category. It would be expected that instruments falling into this category would be 
negative instruments. 

Medium 

It is expected that proposals for instruments falling into this category will have one or 
more of the following characteristics: 

• Instruments predominantly concerned with technical detail but which include 
some more significant provisions that may warrant subject committee scrutiny; 

• Instruments where Ministers have a limited policy choice but with more 
significant implications.  

This is an illustrative list and not a comprehensive view of what falls into this 
category.  

High 

It is expected that proposals for instruments falling into this category will have one or 
more of the following characteristics: 

• Instruments in which a more significant policy decision is being made by 
Scottish Ministers; 

• Transfer of functions - providing for a function of an EU entity to be exercised 
by a public authority in the UK where there is a policy choice with significant 
implications about which public authority it should be e.g. a regulatory function 
exercisable by either SEPA or Scottish Water where Parliament may have an 
interest in the policy choice made by Scottish Ministers; 
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• Replacement, abolition, or modification of certain EU functions that have 
significant implications e.g. reporting (both receiving and making reports), 
monitoring, compliance and enforcement; 

• Sub-delegation – creating or amending a power to legislate, including 
transferring EU legislative powers to Scottish Ministers or to another UK 
public authority; 

• Provision which materially increases or otherwise relates to a fee in respect of 
a function exercisable by a UK public authority. This could include changes to 
the group of bodies or individuals required to pay such fees;  

• Provision which creates, or widens the scope of, a criminal offence, or which 
increases the penalty which may be imposed in respect of a criminal offence; 

• Provision which involves a significant financial impact on individuals, 
business, public sector or the economy; 

• Provision which creates, widens the scope of, or increases the level of fine for 
a fixed penalty. 

This is an illustrative list and not a comprehensive view of what falls into this 
category. 
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Health and Sport Committee 

7th Meeting, 2019 (Session 5) 

Tuesday 5 March 2019 

Subordinate legislation 

Agenda item 4 - Note by the clerk 

 

Overview of instruments 

1. There are two negative instruments for consideration at today’s meeting: 
 

• The Materials and Articles in Contact with Food (Scotland) Amendment Regulations 
2019 (SSI 2019/32) 
 

• The Food Standards and Hygiene (Miscellaneous Amendments) (Scotland) 
Regulations 2019 (SSI 2019/33) 

 
 

Materials and Articles in Contact with Food (Scotland) Amendment Regulations 2019  

(SSI 2019/32) 

Purpose of the instrument 

 
2. Materials and articles that come into contact with food are governed by EU law. Almost all 
EU law on these materials and articles is given effect in Scotland by the Materials and Articles in 
Contact with Food (Scotland) Regulations 2012 (“the 2012 Regulations”). 
 
3. This SSI would amend the 2012 Regulations to provide for the execution and enforcement, 
in Scotland, of two European Regulations: 
 

(i) Commission Regulation (EU) No. 2016/1416 (“the revised Plastics Regulation”) 
amending Commission Regulation (EU) No. 10/2011 (“the Plastics Regulation”) on 
plastic materials and articles intended to come into contact with food. 
 

(ii) Commission Regulation (EU) No. 2018/213 on the use of bisphenol A (BPA) in 
varnishes and coatings intended to come into contact with food and the use of that 
substance in plastic food contact materials “the BPA Regulation”). 

 
4. These proposed amendments will enable enforcement authorities to provide for the 
continuation of consumer protection against adventitious migration of chemicals from food contact 
materials that could carry a serious long-term and unacceptable risk to consumer health and come 
into force on 28 March 2019. 

  

http://www.legislation.gov.uk/ssi/2019/32/contents/made
http://www.legislation.gov.uk/ssi/2019/32/contents/made
http://www.legislation.gov.uk/ssi/2019/33/contents/made
http://www.legislation.gov.uk/ssi/2019/33/contents/made
http://www.legislation.gov.uk/ssi/2012/318/contents
http://www.legislation.gov.uk/ssi/2012/318/contents
https://eur-lex.europa.eu/eli/reg/2016/1416/oj
https://eur-lex.europa.eu/eli/reg/2011/10/oj
https://eur-lex.europa.eu/eli/reg/2018/213/oj
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Background 
 
5. The above instrument is made by the Scottish Ministers in exercise of the powers conferred 
by sections 16(2), 17(1) and (2), 26(1)(a), 2(a) and (3) and 48(1) of the Food Safety Act 1990 (a) 
and all other powers enabling them to do so.  
 
6. The Policy Note for this instrument is attached at Annexe A. 

 
7. A full Business and Regulatory Impact Assessment (BRIA) of the effect these 
Regulations will have on the costs of business, the voluntary sector and the public sector has 
been prepared by Food Standards Scotland and can be accessed via this link. 

 
8. An electronic copy of the instrument is available at: 

 
 http://www.legislation.gov.uk/ssi/2019/32/contents/made  
  
9. There has been no motion to annul this instrument. 
 
10. The Committee is due to report by 25 March 2019.  
 
Delegated Powers and Law Reform Committee consideration 
 
11. The Delegated Powers and Law Reform Committee considered the instrument at its 
meeting on 26 February 2019. The Committee agreed to draw the instrument to the attention of 
the Parliament on the general reporting ground and recommended that the Scottish Government 
corrects the error at the next opportunity. 
 
12. Further details on the DPLR Committee’s consideration of the instrument are contained in 
its 10th Report, 2019 (Session 5) Subordinate Legislation considered by the Delegated Powers 
and Law Reform Committee on 26 February 2019 on pages 11 and 12. 
 

  

http://www.legislation.gov.uk/ssi/2019/32/pdfs/ssifia_20190032_en.pdf
http://www.legislation.gov.uk/ssi/2019/32/contents/made
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2019/2/27/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-26-February-2019/DPLRS052019R10.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2019/2/27/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-26-February-2019/DPLRS052019R10.pdf
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Food Standards and Hygiene (Miscellaneous Amendments) (Scotland) Regulations 2019  

(SSI 2019/33) 

Purpose of the instrument 

13. To remove out of date references, update EU law references and implement EU law as 
noted below: 
 

(i) Removal of out-of-date transitional provisions: 
Amendment of the Coffee Extracts and Chicory Extracts (Scotland) Regulations 
2001  
Amendment of the Specified Sugar Products (Scotland) Regulations 2003  
Amendment of the Cocoa and Chocolate Products (Scotland) Regulations 2003  
Amendment of the Fruit Juices and Fruit Nectars (Scotland) Regulations 2013 
 

(ii) Removing unnecessary provisions: 
Amendment of the Country of Origin of Certain Meats (Scotland) Regulations 2016 
as the Government undertook to do to the Delegated Powers and Law Reform 
Committee of the Scottish Parliament to remove unnecessary definitions. 
 

(iii) Updating references to EU & domestic legislation: 
Amendment of the Bread and Flour Regulations 1998 
Amendment of the Coffee Extracts and Chicory Extracts (Scotland) Regulations 
2001 
Amendment of the Condensed Milk and Dried Milk (Scotland) Regulations 2003 
Amendment of the Jam and Similar Products (Scotland) Regulations 2004 
Amendment of the Food Hygiene (Scotland) Regulations 2006  
Amendment of the Fishery Products (Official Controls Charges) (Scotland) 
Regulations 2007  
Amendment of the Spreadable Fats, Milk and Milk Products (Scotland) Regulations 
2008  
Amendment of the Fruit Juices and Fruit Nectars (Scotland) Regulations 2013 
Amendment of the Products Containing Meat etc. (Scotland) Regulations 2014 
 

(iv) Implementation of EU obligations: 
  Amendment of the Fishery Products (Official Controls Charges) (Scotland)  
  Regulations 2007  

The 2007 Regulations are amended in relation to the following changes to EU law: 
Commission Regulation (EU) No 2017/1973 amends Regulation (EC) No 
2074/2005 with regard to official controls on fishery products caught by vessels 
flying the flag of a Member State and introduced into Union after being transferred 
in third countries. It establishes a model health certificate for those products. 
 
Amendment of the Fruit Juices and Fruit Nectars (Scotland) Regulations 2013 
The 2013 Regulations are amended inimplementation of Commission Delegated 
Regulation (EU) No 1040/2014 amending Council Directive 2001/112/EC relating to 
fruit juices and certain similar products intended for human consumption.The 
amendment allows plant proteins from wheat, peas and potatoes to be used for the 
clarification of products to which the Fruit Juices and Fruit Nectars (Scotland) 
Regulations 2013 apply. 
 

  



HS/S5/19/7/3 

Page 4 of 9 
 

Amendment of the Food Hygiene (Scotland) Regulations 2006 
The amendment to the 2006 Regulations relates to the implementation of 
Regulation (EU) No 2017/2158 establishing mitigation measures and benchmark 
levels for the reduction of the presence of acrylamide in certain food. 
 

14. These Regulations come into force on 28 March 2019. 
 

15. These Regulations extend to Scotland only. 
 

Background 
 

16. The above instrument was made in exercise of the powers conferred by sections 16(1), 
17(1), 26(1) and 48(1) of the Food Safety Act 1990 and all other powers enabling them to do so. 
 
17. The Policy Note for this instrument is attached at Annexe B. 

 
18.  A full Business and Regulatory Impact Assessment (BRIA) of the effect these 
Regulations will have on the costs of business, the voluntary sector and the public sector has 
been prepared by Food Standards Scotland and can be accessed via this link. 

 
19. An electronic copy of the instrument is available at: 
 
 http://www.legislation.gov.uk/ssi/2019/33/contents/made   

  
20. There has been no motion to annul this instrument. 
 
21. The Committee is due to report by 25 March 2019.  
 
Delegated Powers and Law Reform Committee consideration 
 
22. The Delegated Powers and Law Reform Committee considered the instrument at its 
meeting on 19 February 2019. The Committee determined that it did not need to draw the 
attention of the Parliament to this instrument on any grounds within its remit. 

 

 

 

 

 

  

http://www.legislation.gov.uk/ssi/2019/33/pdfs/ssifia_20190033_en.pdf
http://www.legislation.gov.uk/ssi/2019/33/contents/made
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Annexe A 

POLICY NOTE 

 
MATERIALS AND ARTICLES IN CONTACT WITH FOOD (SCOTLAND) AMENDMENT 

REGULATIONS 2019  

(SSI 2019/32) 

 

The above instrument is made by the Scottish Ministers in exercise of the powers conferred by 
sections 16(2), 17(1) and (2), 26(1)(a), 2(a) and (3) and 48(1) of the Food Safety Act 1990 (a) 
and all other powers enabling them to do so. This instrument is subject to the negative 
procedure. 

 

Policy Objective 

These Regulations are necessary to meet the following objectives:  

To amend the Materials and Articles in Contact with Food (Scotland) Regulations 2012 in order 
to provide for the execution and enforcement, in Scotland of: 

• Commission Regulation (EU) No. 2016/1416 (“the revised Plastics Regulation”) 
amending Commission Regulation (EU) No. 10/2011 (“the Plastics Regulation”) on 
plastic materials and articles intended to come into contact with food;  

 

• Commission Regulation (EU) No. 2018/213 on the use of bisphenol A (BPA) in varnishes 
and coatings intended to come into contact with food and in plastic food contact materials 
(“the BPA Regulation”). 

 

Regulation 2016/1416 amends Regulation 10/2011 on specific rules for plastic materials and 
articles intended to come into contact with food. Provisions include setting new migration limits 
for manufacturers of plastic food contact materials that include aluminium and zinc in their 
process and allowing industry to use new substances in the manufacture of plastic materials 
and articles to keep up with innovation. 

Regulation 2018/213 sets a Specific Migration Limit (SML) of 0.05mg/kg for the migration of 
BPA from varnishes and coatings applied to food contact materials. This SML is derived from 
the temporary tolerable daily intake (t-TDI) that the European Food Safety Authority (EFSA) set 
for BPA in 2015. The t-TDI takes account of some remaining uncertainties in relation to potential 
health effects and exposure estimates and therefore the precautionary principle is applied. It is 
expected that on-going long-term research will help to reduce these uncertainties. 

The BPA Regulation also specifies that there shall be no permitted migration of BPA from 
varnishes or coatings applied to materials and articles specifically intended to come into contact 
with the following products: 

• Infant formula  

• Follow-on formula  

• Processed cereal-based food  
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• Baby food  

• Food for special medical purposes developed to satisfy the nutritional requirements of 
infants and young children  

• Milk-based drinks and similar products specifically intended for young children 

It also amends the Plastic Regulation to reflect the new lower SML for BPA. 

Materials and articles that come into contact with food are governed by EU law. Almost all EU 
law on these materials and articles is given effect in Scotland by the Materials and Articles in 
Contact with Food (Scotland) Regulations 2012. Our proposed Scottish Statutory Instrument will 
amend the 2012 Regulations and introduce enforcement provisions for both European 
Regulations. These proposed amendments will enable enforcement authorities to provide for 
the continuation of consumer protection against adventitious migration of chemicals from food 
contact materials that could carry a serious long-term and unacceptable risk to consumer 
health. 

There has been a delay in providing specific enforcement provisions for the two sets of EU 
measures. Initially, another element of legislation covering materials and articles in contact with 
food was to be included. However, due to work at EU level taking longer than anticipated and 
without a confirmed completion date, it is felt necessary to progress the two measures 
described above without further delay. 

Consultation 

To comply with the requirements of Article 9 of Regulation (EC) No. 178/2002, One hundred 
and twelve interested parties were consulted in Scotland on the draft SSI and the supporting 
Business and Regulatory Impact Assessment between 15 October 2018 and 26 November 
2018. This included interested businesses, a consumer organisation, trade associations and 
enforcement authorities. The consultation was available on the Food Standards Scotland (FSS) 
website. One response was received from a local authority Environmental Health Department. 
They did not respond to all questions in the consultation but, where they did respond, they 
agreed with our position. 

A full list of those consulted and who agreed to the release of this information is attached to the 
consultation report published on the Food Standards Scotland’s section on Citizen Space. 

Impact Assessment 

A final Business and Regulatory Impact Assessment (BRIA) has been prepared following public 
consultation and accompanies this note. 

Financial Effects 

A BRIA has been completed and is attached. The impact of this policy on business across 
Scotland is a one-off familiarisation cost of £52.62 per business. Ongoing costs to businesses 
should be minimal, as after the one-off familiarisation process, it is expected business will 
implement set practices. 

Food Standards Scotland  

28 January 2019  

Contact: Siobhan Watt  

Food Standards Scotland, Pilgrim House, Old Ford Road, Aberdeen AB11 5RL  

Tel: 01224 285112  

Email: Siobhan.watt@fss.scot  

  

mailto:Siobhan.watt@fss.scot
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Annexe B 

POLICY NOTE 

 
FOOD STANDARDS AND HYGIENE (MISCELLANEOUS AMENDMENTS) (SCOTLAND) 

REGULATIONS 2019  

(SSI 2019/33) 

 

The above instrument was made in exercise of the powers conferred by sections 16(1), 17(1), 
26(1) and 48(1) of the Food Safety Act 1990 and all other powers enabling them to do so. The 
instrument is subject to negative procedure. 

 

 

Policy Objectives 

The amendments can be broadly categorised as follows: 

 
Removal of out-of-date transitional provisions: 

 
Amendment of the Coffee Extracts and Chicory Extracts (Scotland) Regulations 2001 
Amendment of the Specified Sugar Products (Scotland) Regulations 2003  
Amendment of the Cocoa and Chocolate Products (Scotland) Regulations 2003  
Amendment of the Fruit Juices and Fruit Nectars (Scotland) Regulations 2013 
 
Removing unnecessary provisions: 
 
Amendment of the Country of Origin of Certain Meats (Scotland) Regulations 2016 as the 
Government undertook to do to the Delegated Powers and Law Reform Committee of the 
Scottish Parliament to remove unnecessary definitions. 
 
Updating references to EU & domestic legislation: 
 
Amendment of the Bread and Flour Regulations 1998 
Amendment of the Coffee Extracts and Chicory Extracts (Scotland) Regulations 2001 
Amendment of the Condensed Milk and Dried Milk (Scotland) Regulations 2003 
Amendment of the Jam and Similar Products (Scotland) Regulations 2004 
Amendment of the Food Hygiene (Scotland) Regulations 2006 
Amendment of the Fishery Products (Official Controls Charges) (Scotland) Regulations 2007 
Amendment of the Spreadable Fats, Milk and Milk Products (Scotland) Regulations 2008 
Amendment of the Fruit Juices and Fruit Nectars (Scotland) Regulations 2013 
Amendment of the Products Containing Meat etc. (Scotland) Regulations 2014 
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Implementation of EU obligations: 
 
Amendment of the Fishery Products (Official Controls Charges) (Scotland) Regulations 2007 
 
The 2007 Regulations are amended in relation to the following changes to EU law: Commission 
Regulation (EU) No 2017/1973 amends Regulation (EC) No 2074/2005 with regard to official 
controls on fishery products caught by vessels flying the flag of a Member State and introduced 
into Union after being transferred in third countries. It establishes a model health certificate for 
those products. 
 
Amendment of the Fruit Juices and Fruit Nectars (Scotland) Regulations 2013 
 
The 2013 Regulations are amended inimplementation of Commission Delegated Regulation 
(EU) No 1040/2014 amending Council Directive 2001/112/EC relating to fruit juices and certain 
similar products intended for human consumption.The amendment allows plant proteins from 
wheat, peas and potatoes to be used for the clarification of products to which the Fruit Juices 
and Fruit Nectars (Scotland) Regulations 2013 apply. 
 
Amendment of the Food Hygiene (Scotland) Regulations 2006 
 
The amendment to the 2006 Regulations relates to the implementation of Regulation (EU) No 
2017/2158 establishing mitigation measures and benchmark levels for the reduction of the 
presence of acrylamide in certain food. 
 
Consultation 
 
To comply with the requirements of Article 9 of Regulation (EC) No 178/2002, a four week 
consultation was carried out in Scotland from 19 November to 17 December 2018 on the draft 
SSI and the supporting Business and Regulatory Impact Assessment (BRIA) on the introduction 
of the requirements of Regulation (EU) No 2017/2158 establishing mitigation measures and 
benchmark levels for the reduction of the presence of acrylamide. Three responses were 
received from the five hundred fifty-eight stakeholders on the consultee list. These were from an 
industry trade body, independent professional research body, and a local authority 
Environmental Health Department. 
 
The industry trade body raised points concerning the familiarisation costs for food businesses 
and local enforcement authorities outlined in the partial BRIA. Food Standards Scotland has 
reviewed these costs and these have been reflected in the final BRIA. The independent 
professional research body and local authority Environmental Health Department did not raise 
any concerns. 
 
A full list of those consulted and who agreed to the release of this information is attached to the 
consultation report published on the Food Standards Scotland’s section on Citizen Space. 
 
Impact Assessment 
 
A final BRIA in relation to Regulation (EU) No 2017/2158 has been prepared following public 
consultation and accompanies this note. A final BRIA on the introduction of the requirements of 
Regulation (EU) No 2017/2158 has been completed only as all other proposed amendments 
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represent minor corrections of references and we do not believe there will be an impact on the 
businesses or local authorities. 
 
In relation to Commission Regulation (EC) 2017/1973, this introduces a health certificate for 
fishery products caught by a Member State’s vessel, but unloaded in a 3rd country, before 
entering the EU. This measure has minimal impact in Scotland because all food Products of 
Animal Origin (POAO) arriving into the EU from a 3rd country must enter the EU via a Border 
Inspection Post (BIP). There are no BIPs in Scotland for food POAO. 
 
The consultation did request for any business or local authority to respond to the consultation 
who feel they may be impacted by the change in regulations. No responses were received other 
than those in relation to Regulation (EU) No 2017/2158. 
 
Financial Effects in relation to Regulation (EU) No 2017/2158 
 
The one-off familiarisation cost to businesses collectively across Scotland is estimated to be 
£101,506. Ongoing costs to business should be minimal, as after the one-off familiarisation 
process, it is expected business will implement set practices. In general, businesses should be 
able to provide enforcement officials with appropriate documentation to show the relevant 
mitigation measures have been applied, and information on best practice has been identified 
and implemented. This may include Standard Operating Procedures (SOPs) as part of their 
food safety management plans. 
 
Food Standards Scotland has prepared guidance for Local Authorities on the implementation of 
Commission Regulation (EU) 2017/2158 establishing mitigation measures and benchmark 
levels for the reduction of the presence of acrylamide in food. 
 
Food Standards Scotland was involved in the development of UK Hospitality acrylamide 
guidance. UK Hospitality represents 65,000 venues across the UK including restaurants, pubs 
and other catering establishments. 
 
Contact: Kate Forsyth  
Food Standards Scotland,Pilgrim House, Old Ford Road, Aberdeen AB11 5RL  
Tel: 01224 288380  
Email: Kate.Forsyth@fss.scot   
05 February 2019 

mailto:Kate.Forsyth@fss.scot
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Health and Sport Committee 
 

7th Meeting, 2019 (Session 5) 
 

Tuesday 5 March 2019 
 

Agenda item 5 - Subordinate legislation - EU exit 
 
Introduction 

1. This paper details subordinate legislation in relation to the follow three 
SSIs: 

•  The Food and Feed Safety and Hygiene (EU Exit) (Scotland) 
(Amendment) Regulations 2019 (SSI 2019/52) The purpose of these 
Regulations is to make minor technical amendments, to 11 Food and 
Feed Safety and Hygiene focused Scottish Statutory Instruments (SSIs), 
to ensure that they continue to function as required, after the UK exits the 
European Union. 

• The Food Composition, Labelling and Standards (EU Exit) (Scotland) 
(Amendment) Regulations 2019 (SSI 2019/53) The purpose of this 
instrument is to make minor technical amendments to five SSIs in relation 
to food composition, labelling and standards to ensure that they continue 
to operate effectively following the UK’s exit from the European Union in 
a no deal scenario. 

• The Nutrition (EU Exit) (Scotland) (Amendment) Regulations 2019 (SSI 
2019/54) The purpose of these regulations is to make minor technical 
amendments to six nutrition focused SSIs to ensure that they continue to 
operate effectively following the UK’s exit from the European Union in a 
no deal scenario. 

2. The three SSIs were laid on the 19 February and the Health and Sport 
Committee must report by 25 March. Further information on the policy 
objectives of each instrument is set out at Annexe A. 

3. These three instruments are subject to scrutiny in two stages, as set out 
below. The first stage at the meeting today is to consider the subordinate 
legislation and agree whether it is content that the parliamentary procedure and 
categorisation given to the instruments by the Scottish Government is 
appropriate. 

4. The second stage in the process is scrutiny of the instruments 
themselves, in accordance with the usual procedures for negative or affirmative 
SSIs. This second stage is likely to take place at a later Committee meeting in 
March 2019.  

  

http://committees/s5HS/SecondLeg/EU%20EXIT%20LEGISLATION/Food%20and%20Feed%20Safety%20and%20Hygiene%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202019/The%20Food%20and%20Feed%20Safety%20and%20Hygiene%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202019%20(SSI%202019/52)
http://committees/s5HS/SecondLeg/EU%20EXIT%20LEGISLATION/Food%20and%20Feed%20Safety%20and%20Hygiene%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202019/The%20Food%20and%20Feed%20Safety%20and%20Hygiene%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202019%20(SSI%202019/52)
http://committees/s5HS/SecondLeg/EU%20EXIT%20LEGISLATION/Food%20and%20Feed%20Safety%20and%20Hygiene%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202019/•%09The%20Food%20Composition,%20Labelling%20and%20Standards%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202019%20(SSI%202019/53)
http://committees/s5HS/SecondLeg/EU%20EXIT%20LEGISLATION/Food%20and%20Feed%20Safety%20and%20Hygiene%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202019/•%09The%20Food%20Composition,%20Labelling%20and%20Standards%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202019%20(SSI%202019/53)
http://www.legislation.gov.uk/ssi/2019/54/contents/made
http://www.legislation.gov.uk/ssi/2019/54/contents/made
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Parliamentary Procedure 

5. In anticipation of the UK leaving the EU, changes are required to devolved 
legislation by way of statutory instruments. Under the European Union 
(Withdrawal) Act 2018, and where the Scottish Government considered a UK-
wide approach to the legislative changes would be appropriate, these have 
been made by UK statutory instruments (SIs) laid by the UK Government with 
Scottish Ministers’ consent. The Scottish Parliament has considered these 
legislative changes – notified to them by the Scottish Government – in advance 
of the Scottish Government giving consent. 

6. Other legislative changes are being made through Scottish statutory 
instruments (SSIs).  The Scottish Government has indicated the Committee will 
likely consider 4 SSIs relating to EU exit. 

7. SSIs related to EU exit will be considered in the same way that ‘domestic’ 
SSIs are considered except that the lead committee has the opportunity, in 
advance of its policy consideration, to recommend to the Scottish Government 
that the parliamentary procedure allocated to the instrument should be 
changed.  This process is known as the sift. 

8. A protocol has been agreed between the Scottish Government and 
Scottish Parliament on the process for considering SSIs laid under the 2018 
Act.  The protocol sets out further information about the sifting process.     

9. The protocol also sets out an approach which categorises SSIs – high, 
medium or low – to assist committees’ prioritisation in terms of scrutiny and 
gives the Delegated Powers and Law Reform Committee (DPLRC) a role in 
highlighting to a lead committee those SSIs where it disagrees with the Scottish 
Government about the categorisation. The Categories of prioritisation are set 
out at Annexe B.   

Parliamentary procedure  

10. As set out above, the lead committee has the opportunity, in advance of 
its consideration, to recommend to the Scottish Government that the 
parliamentary procedure allocated to the instrument should be changed.  Thus, 
the lead committee can recommend that an instrument laid under the negative 
procedure should be revoked and laid as an affirmative instrument and vice 
versa.  The protocol states this “enables committees to recommend a change 
where they consider that the matter is of such significance that it requires active 
Parliamentary approval (or conversely is not so significant that it requires 
Parliamentary time to be allocated to its approval)”. 

11. The DPLRC will also consider the parliamentary procedure allocated to 
the instrument and make a recommendation to the lead committee where it 
agrees the procedure should be changed.   

12. SPICe and the Office of the Solicitor of the Scottish Parliament (OSSP) 
have provided advice to inform the Committee’s consideration of the sift.  This 
is set out in the private paper for this agenda item.    

https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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No recommendation to change the parliamentary procedure 
13. Where a lead committee agrees with the parliamentary procedure, the 
instrument is thereafter considered and disposed of in the same way as a 
‘domestic’ SSI. 

Recommendation to change the parliamentary procedure 
14. Where a lead committee recommends the parliamentary procedure 
should be changed, it must report to the Parliament.  The Scottish Government 
is expected to meet that recommendation as soon as possible.   

15. A change of procedure does not, however, affect the timetable for 
Parliamentary consideration and the SSI should be considered under the 
procedure recommended by the lead committee. 

16. Scottish Ministers have chosen the negative procedure to apply to 
the scrutiny of each of these three SSIs in the Parliament. 

Categorisation 

17. The protocol referred to above also sets out three different levels of 
prioritisation based on the significance of an SSI. These are set out at Annexe 
B to this paper. 

18. Standard scrutiny processes would still apply to the consideration of the 
SSIs, depending on the procedure assigned to the particular instrument. That 
is to say, all SSIs will be considered by the DPLR Committee from a technical 
perspective irrespective of what category they fall into. Furthermore, all 
instruments will be referred to a lead committee, again irrespective of the 
category they fall into and they will be considered in the normal way that a laid 
only, negative or affirmative instrument would be considered.  

19. The protocol does not prescribe a process that lead committees should 
apply to the scrutiny of matters falling into the different categories, but by 
categorising instruments it provides committees with a guide as to what they 
might wish to prioritise. 

20. Each of the SSIs have been categorised as low.  

Delegated Power and Law Reform Committee consideration  

21. The DPLR Committee considered these three SSI at its meeting on the 
26 February 2019. The Committee agreed that each SSI had been laid under 
the appropriate procedure and given the appropriate categorisation.   

For decision 

22. The Committee is invited to agree whether it is content the 
parliamentary procedure and categorisation given to the instruments by 
the Scottish Government is appropriate.   
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Next Steps 

23. The Committee’s views on these SSIs will be recorded in the minutes of 
today’s meeting. The Committee will then consider the policy content of the SSI 
at a later meeting and decide if it is content for the instrument to be made.  
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Annexe A 
 

POLICY NOTE 
 

THE FOOD AND FEED SAFETY AND HYGIENE (EU EXIT) (SCOTLAND) 
(AMENDMENT) REGULATIONS 2019  

 
SSI 2019/52 

 
The above instrument was made in exercise of the powers conferred by 
paragraph 1(1) and (3) of schedule 2 and paragraph 21(b) of schedule 7 of 
the European Union (Withdrawal) Act 2018. The instrument is subject to the 
negative procedure. 
 
The purpose of these Regulations is to make minor technical 
amendments, to 11 Food and Feed Safety and Hygiene focused Scottish 
Statutory Instruments (SSIs), to ensure that they continue to function as 
required, after the UK exits the European Union. 
 
Policy Objectives 
 
Where practical and appropriate, European Union legislation is being retained 
in relevant domestic law applicable within the UK on the UK’s exit from the 
EU. In the field of food and feed safety and hygiene legislation, Food 
Standards Scotland, in line with the Scottish Government and other devolved 
administrations, plan to retain the current standards set out in EU legislation 
and EU-derived domestic legislation that ensure, following a ‘no deal’ UK exit 
from the EU, the continued and proper regulation of food and feed safety and 
hygiene within Scotland. This will protect human health and the environment 
and provide continuity for businesses and consumers. This instrument 
concerns the relevant fixes to the EU-derived domestic legislation in this 
policy area. 
 
Upon exit day a number of technical corrections are required. The objective of 
the instrument is to ensure the operability of Scotland’s food and feed safety 
and hygiene legislative framework. 
 
Explanation of the law being amended by the regulations 
 
The Food and Feed Safety and Hygiene (EU Exit) (Scotland) (Amendment) 
Regulation 2019 makes minor technical amendments to the following 
domestic regulations to allow them to function after the UK leaves the 
European Union: 
 

• The General Food Regulations 2004 

• The Genetically Modified Food (Scotland) Regulations 2004 

• The Genetically Modified Animal Feed (Scotland) Regulations 2004 

• The Food Hygiene (Scotland) Regulations 2006 

• The Food Irradiation (Scotland) Regulations 2009 

• The Official Feed and Food Controls (Scotland) Regulations 2009 
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• The Animal Feed (Scotland) Regulations 2010 

• The Plastic Kitchenware (Conditions on Imports from China) (Scotland) 
Regulations 2011 

• The Materials and Articles in Contact with Food (Scotland) Regulations 
2012 

• The Food Safety (Sampling and Qualifications) (Scotland) Regulations 
2013 

• The Contaminants in Food (Scotland) Regulations 2013 
 
The amendments are minor technical fixes which do not equate to a change 
in policy, and will have little to no effect on businesses or local authorities. 
They cover a range of issues, for example: 
 

• Correcting references to EU terminology like “Member States” which 
will no longer be appropriate post-exit. 

• Bringing into Scots Law certain provisions of EU Directives which will 
be needed on a “no deal” exit. 

• Adding/amending definition of “third country” where necessary. 

• Dealing with consequential amendments required as a result of UK 
fixes to EU Regulations e.g. change in numbering of articles. 

• The Food Irradiation (Scotland) Regulations 2009 make reference to 
the list of approved food irradiation facilities which are to be retained. 

 
Reasons for and effect of the proposed change or changes on retained EU law 
 
The amendments do not make any substantial changes to retained EU law, but will 
ensure continuity in Scots law after the UK exits the European Union. 
 
Statements required by European Union (Withdrawal) Act 2018 
 
Statement that in their opinion Scottish Ministers consider that the regulations 
do no more than is appropriate 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP has made 
the following statement “In my view The Food and Feed Safety and Hygiene (EU Exit) 
(Scotland) (Amendment) Regulations 2019 do no more than is appropriate”. This is the 
case because it makes only minor and technical amendments to Scottish Secondary 
Legislation to ensure that food and feed safety and hygiene legislation continues to 
operate effectively at the point at which the UK leaves the EU. 
 
Statement as to why the Scottish Ministers consider that there are good reasons 
for the regulations and that this is a reasonable course of action 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP has made 
the following statement “In my view there are good reasons for the provisions in this 
instrument, and I have concluded they are a reasonable course of action”. This is 
because the instrument makes only those amendments to Scottish secondary 
legislation which are needed to ensure that legislation on food and feed safety and 
hygiene continues to operate effectively at the point that the UK leaves the EU. 
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Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP has made 
the following statement “In my view The Food and Feed Safety and Hygiene (EU Exit) 
(Scotland) (Amendment) Regulations 2019 does not amend, repeal or revoke a 
provision or provisions in the Equality Act 2006 or the Equality Act 2010 or subordinate 
legislation made under those Acts.”. 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP has made 
the following statement “In my view The Food and Feed Safety and Hygiene (EU Exit) 
(Scotland) (Amendment) Regulations 2019 have had due regard to the need to 
eliminate discrimination, harassment, victimisation and any other conduct that is 
prohibited by or under the Equality Act 2010.”. 
 
Additional information provided for EU Exit instruments in terms of the protocol 
agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP has made 
the following statement “In my view The Food and Feed Safety and Hygiene (EU Exit) 
(Scotland) (Amendment) Regulations 2019 have had due regard to the need to the 
guiding principles on the environment and animal welfare as derived from the 
equivalent principles provided for in Articles 13 and 191(2) in Titles II and XX 
respectively of the Treaty on the Functioning of the European Union.”. 
 
Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to consumer 
protection (so far as is within devolved competence) 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement “In my view The Food and Feed Safety and Hygiene (EU Exit) 
(Scotland) (Amendment) Regulations 2019 have no effect on the rights and duties 
relating to employment, health and safety and matters relating to consumer protection. 
This is because the minor technical amendments do not make any policy changes and 
ensure the current high level of public health protection, with regard to food and feed 
law, is maintained after the UK exits the EU.”. 
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An indication of how the regulations should be categorised in relation to the 
significance of the change proposed. 
 
Low - this instrument is only making minor technical amendments with no changes in 
policy, to allow for domestic regulations to function effectively when the UK leaves the 
EU. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement regarding use of legislative powers in the European Withdrawal 
Act 2018 “In my view the Food and Feed Safety and Hygiene (EU Exit) (Scotland) 
(Amendment) Regulations 2019 are subject to negative procedure.”. This is the case 
because the regulations comply with the requirement for the negative procedure under 
paragraph 1(3) of schedule 7 of the European Union (Withdrawal) Act 2018 and, in 
particular, do not contain provisions of the type listed in paragraph 1(2) of that 
schedule. The instrument contains only minor and technical amendments to Scottish 
secondary legislation. 
 
Further information 
 
Consultation 
 
In line with the requirements of Article 9 of Regulation (EC) No. 178/2002 of the 
European Parliament and the Council, a consultation was launched on 17 December 
2018 and closed on 20 January 2019. Local authorities, consumer groups, food and 
feed businesses including manufacturers, wholesalers and retailers were contacted. 
 
There were 5 responses to the consultation in total however not all respondents 
answered all the questions. 3 respondents agreed with the impacts identified in the 
consultation and had no other points to raise, whilst the other 2 raised issues which 
were not within scope of the consultation i.e. issues with Republic of Ireland and 
Northern Ireland border, and concerns with UK fixing instruments, which are not the 
subject of this instrument. They did not indicate which, if any, impacts, they disagreed 
with. 
 
Impact Assessments 
 
Full impact assessments have not been prepared for this instrument because the 
amendments are minor technical fixes, aimed at preserving the effect of the current 
regulatory regimes once the UK leaves the EU, which will not equate to a change in 
policy. The amendments do not alter the Scottish Government’s current environmental 
policies and priorities and, therefore, do not have a significant impact on the 
environment. The impact on business and other stakeholders is expected to be 
minimal. 
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Financial Effects 
 
The Minister for Public Health, Sport and Wellbeing confirms that no BRIA is 
necessary as the instrument has no financial effects on the Scottish Government, local 
government or on business. 
 
Food Standards Scotland  
19 February 2019 
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POLICY NOTE 
 

THE FOOD COMPOSITION, LABELLING AND STANDARDS (EU EXIT) 
(SCOTLAND) (AMENDMENT) REGULATIONS 2019 

 
SSI 2019/53 

 
The above instrument was made in exercise of the powers conferred by 
paragraph 1(1) and (3) of schedule 2 of the European Union (Withdrawal) Act 
2018. The instrument is subject to the negative procedure. 
 
The purpose of this instrument is to make minor technical amendments 
to five SSIs in relation to food composition, labelling and standards to 
ensure that they continue to operate effectively following the UK’s exit 
from the European Union in a no deal scenario. 
 
Policy Objectives  
 
Where practical and appropriate, European Union legislation is being retained 
in relevant domestic law applicable within the UK on the UK’s exit from the 
EU. In the fields of food composition, labelling and standards, Food Standards 
Scotland, in line with the Scottish Government and other devolved 
administrations, plan to retain the current standards set out in EU legislation 
and EU-derived domestic legislation that ensure, following a ‘no deal’ United 
Kingdom exit from the European Union, the continued and proper regulation 
of Food Composition, Labelling and Standards within Scotland. This will 
protect human health and the environment and provide continuity for 
businesses and consumers. This instrument concerns the relevant fixes to the 
EU-derived domestic legislation in this policy area. 
 
Upon exit day a number of technical corrections are required. The objective of 
the instrument is to ensure the operability of Scotland’s Food Composition, 
Labelling and Standards framework. 
 
Explanation of the law being amended by the regulations 
 
The Food Composition, Labelling and Standards (EU Exit) (Scotland) 
(Amendment) Regulations 2019 makes minor technical amendments to the 
following domestic law to allow the regulations to function effectively after the 
UK leaves the European Union: 
 

• The Quick Frozen Foodstuffs Regulations 1990 

• The Food (Lot Marking) Regulations 1996 

• The Spreadable Fats, Milk and Milk Products (Scotland) Regulations 
2008 

• The Fish Labelling (Scotland) Regulations 2013 

• The Food Additives, Flavourings, Enzymes and Extraction Solvents 
(Scotland) Regulations 2013 
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The amendments are minor technical fixes, do not equate to a change in 
policy, and will have little to no effect on businesses or local authorities. They 
cover a range of issues, for example: 
 

• Concerning the correction of references to EU or Member States which 
will no longer be appropriate post EU exit. 

• Dealing with consequential amendments required as a result of UK 
fixes to EU Regulations eg. a change in numbering articles. 

 
Reasons for and effect of the proposed change or changes on retained EU law 
 
The amendments do not make any substantial changes to retained EU law, but will 
ensure continuity in Scots law after the UK exits the European Union. 
 
Statements required by European Union (Withdrawal) Act 2018 
 
Statement that in their opinion Scottish Ministers consider that the regulations do 
no more than is appropriate 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement “In my view the Food Composition, Labelling and Standards (EU 
Exit) (Scotland) (Amendment) Regulations 2019 do no more than is appropriate”. This is 
the case because the Instrument makes only minor and technical amendments to 
Scottish secondary legislation to ensure that legislation on food composition, labelling 
and standards continues to operate effectively at the point at which the UK leaves the 
EU. 
 
Statement as to why the Scottish Ministers consider that there are good reasons 
for the regulations and that this is a reasonable course of action 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement “In my view there are good reasons for the provisions in this 
instrument, and I have concluded they are a reasonable course of action”. This is 
because the instrument makes only minor and technical amendments to Scottish 
secondary legislation to ensure that food composition, labelling and standards 
legislation continues to operate effectively at the point that the UK leaves the EU. 
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal or 
revocation 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement “In my view the Food Composition, Labelling and Standards (EU 
Exit) (Scotland) (Amendment) Regulations 2019 does not amend, repeal or revoke a 
provision or provisions in the Equality Act 2006 or the Equality Act 2010 or subordinate 
legislation made under those Acts.” 
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Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and any 
other conduct that is prohibited by or under the Equality Act 2010 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement “In my view the Food Composition, Labelling and Standards (EU 
Exit) (Scotland) (Amendment) Regulations 2019 have had due regard to the need to 
eliminate discrimination, harassment, victimisation and any other conduct that is 
prohibited by or under the Equality Act 2010.”. 
 
Additional information provided for EU Exit instruments in terms of the protocol 
agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement “In my view the Food Composition, Labelling and Standards (EU 
Exit) (Scotland) (Amendment) Regulations 2019 have had due regard to the need to the 
guiding principles on the environment and animal welfare as derived from the equivalent 
principles provided for in Articles 13 and 191(2) in Titles II and XX respectively of the 
Treaty on the Functioning of the European Union.”. 
 
Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to consumer 
protection (so far as is within devolved competence) 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement “In my view the Food Composition, Labelling and Standards (EU 
Exit) (Scotland) (Amendment) Regulations 2019 have no effect on the rights and duties 
relating to employment, health and safety and matters relating to consumer protection. 
This is because the minor technical amendments do not make any policy changes and 
ensure the current high level of public health protection, with regard to food and feed 
law, is maintained after the UK exits the EU. 
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed. 
 
Low - this instrument is only making minor technical amendments with no changes in 
policy, to allow for domestic regulations to function effectively when the UK leaves the 
EU. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick has made the 
following statement regarding use of legislative powers in the European Withdrawal Act 
2018 “In my view the Food Composition, Labelling and Standards (EU Exit) (Scotland) 
(Amendment) Regulations 2019 are subject to negative procedure”. This is the case 
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because it complies with the requirement for the negative procedure under Schedule 7 
under the European Union (Withdrawal) Act 2018 and, in particular, do not contain 
provisions of the type listed in paragraph 1(2) of that schedule. The instrument contains 
only minor and technical amendments to Scottish secondary legislation. 
 
Further information 
 
Consultation 
 
In line with the requirements of Article 9 of Regulation (EC) No. 178/2002 of the 
European Parliament and of the Council a consultation was launched on the 17th 
December and closed on the 20th January. Local authorities, consumer groups, food 
and feed businesses including manufacturers, wholesalers and retailers were 
contacted. 
 
There were 5 responses to the consultation in total however not all respondents 
answered all the questions. 3 respondents agreed with the impacts identified in the 
consultation and had no other points to raise, whilst the other 2 raised issues which 
were not within scope of the consultation i.e. issues with Republic of Ireland and 
Northern Ireland border, and concerns with UK fixing instruments, which are not the 
subject of this instrument They did not indicate which, if any, impacts, they disagreed 
with. 
 
Impact Assessments 
 
Full impact assessments have not been prepared for this instrument because the 
amendments are minor technical fixes, aimed at preserving the effect of the current 
regulatory regimes once the UK leaves the EU, which will not equate to a change in 
policy. The amendments do not alter the Scottish Government’s public health and 
protection policies and priorities and, therefore, do not have a significant impact on the 
environment. The impact on business and other stakeholders is expected to be minimal. 
 
Financial Effects 
 
The Minister for Public Health, Sport and Wellbeing confirms that no BRIA is necessary 
as the instrument has no financial effects on the Scottish Government, local government 
or on business. 
 
Food Standards Scotland  
19 February 2019 
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POLICY NOTE 
 

THE NUTRITION (EU EXIT) (SCOTLAND) (AMENDMENT) REGULATIONS 2019  
 

SSI 2019/54 
 

The above instrument was made in exercise of the powers conferred by paragraph 1(1) 
and (3) of schedule 2 of the European Union (Withdrawal) Act 2018. The instrument is 
subject to the negative procedure. 
 
The purpose of these regulations is to make minor technical amendments to six 
nutrition focused SSIs to ensure that they continue to operate effectively 
following the UK’s exit from the European Union in a no deal scenario. 
 
Policy Objectives 
 
Where practical and appropriate, European Union legislation is being retained in 
relevant domestic law applicable within the UK on the UK’s exit from the EU. In the field 
of nutrition legislation, Food Standards Scotland, in line with the Scottish Government 
and other devolved administrations, plan to retain the current standards set out in EU 
legislation and EU-derived domestic legislation that ensure, following a ‘no deal’ UK exit 
from the EU, the continued and proper regulation of Nutrition legislation within Scotland. 
This will protect human health and the environment and provide continuity for 
businesses and consumers. This instrument concerns the relevant fixes to the EU-
derived domestic legislation in this policy area. 
 
Upon exit day a number of technical corrections are required. The objective of the 
instrument is to ensure the operability of Scotland’s nutrition legislation framework. 
 
Explanation of the law being amended by the regulations 
 
The Nutrition (EU Exit) (Scotland) (Amendment) Regulations 2019 make minor technical 
amendments to the following domestic regulations to allow them to continue to function 
effectively after the UK leaves the EU: 
 

• The Foods for Special Medical Purposes (Scotland) Regulations 2000 

• The Kava-kava in Food (Scotland) Regulations 2002 

• The Food Supplements (Scotland) Regulations 2003 

• The Nutrition and Health Claims (Scotland) Regulations 2007 

• The Infant Formula and Follow-on Formula (Scotland) Regulations 2007 

• The Food for Particular Nutritional Uses (Addition of Substances for Specific 
Nutritional Purposes) (Scotland) Regulations 2009 

 
The amendments are minor technical fixes, do not equate to a change in policy, and 
will have little to no effect on businesses or local authorities. They cover a range of 
issues, for example: 
 

• Bringing into Scots law certain provisions of EU Directives which will be 
needed on a ‘no deal’ exit 

• Adding definition of “third country” where necessary 
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• Dealing with consequential amendments required as a result of UK fixes to EU 
Regulations, e.g. change in numbering of articles 

 
Reasons for and effect of the proposed change or changes on retained EU law 
 
The amendments do not make any substantial changes to retained EU law and will 
ensure continuity in Scots law after the UK exits the European Union. 
 
Statements required by European Union (Withdrawal) Act 2018 
 
Statement that in their opinion Scottish Ministers consider that the regulations 
do no more than is appropriate 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made 
the following statement “In my view The Nutrition (EU Exit) (Scotland) (Amendment) 
Regulations 2019 do no more than is appropriate”. This is the case because they 
make only minor and technical amendments to Scottish secondary legislation to 
ensure that legislation on nutrition continues to operate effectively at the point at which 
the UK leaves the EU. 
 
Statement as to why the Scottish Ministers consider that there are good reasons 
for the regulations and that this is a reasonable course of action 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made 
the following statement “In my view there are good reasons for the provisions in this 
instrument, and I have concluded they are a reasonable course of action”. This is 
because the instrument makes only those amendments to Scottish secondary 
legislation which are needed to ensure that legislation on nutrition continues to operate 
effectively at the point that the UK leaves the EU. 
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made 
the following statement “In my view The Nutrition (EU Exit) (Scotland) (Amendment) 
Regulations 2019 do not amend, repeal or revoke a provision or provisions in the 
Equality Act 2006 or the Equality Act 2010 or subordinate legislation made under 
those Acts.” 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made 
the following statement “In my view The Nutrition (EU Exit) (Scotland) (Amendment) 
Regulations 2019 have had due regard to the need to eliminate discrimination, 
harassment, victimisation and any other conduct that is prohibited by or under the 
Equality Act 2010.”. 
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Additional information provided for EU Exit instruments in terms of the protocol 
agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made 
the following statement “In my view The Nutrition (EU Exit) (Scotland) (Amendment) 
Regulations 2019 have had due regard to the need to the guiding principles on the 
environment and animal welfare as derived from the equivalent principles provided for 
in Articles 13 and 191(2) in Titles II and XX respectively of the Treaty on the 
Functioning of the European Union.”. 
 
Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to consumer 
protection (so far as is within devolved competence) 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made 
the following statement regarding use of legislative powers in the European 
Withdrawal Act 2018 “In my view the Nutrition (EU Exit) (Scotland) (Amendment) 
Regulations 2019 have no effect on the rights and duties relating to employment, 
health and safety and matters relating to consumer protection. This is because the 
minor technical amendments do not make any policy changes and ensure the current 
high level of public health protection, with regard to food law, is maintained after the 
UK exits the EU.” 
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed. 
 
Low - this instrument is only making minor technical amendments with no changes in 
policy, to allow for domestic regulations to function effectively when the UK leaves the 
EU. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
 
The Minister for Public Health, Sport and Wellbeing, Joe FitzPatrick MSP, has made 
the following statement regarding use of legislative powers in the European 
Withdrawal Act 2018 “In my view the Nutrition (EU Exit) (Scotland) (Amendment) 
Regulations 2019 are subject to negative procedure”. This is because they comply 
with the requirement for the negative procedure under schedule 7 of the European 
Union (Withdrawal) Act 2018 and, in particular, do not contain provisions of the type 
listed in paragraph 1(2) of that schedule. 
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Further information  
 
Consultation 
 
In line with the requirements of Article 9 of Regulation (EC) No. 178/2002 of the 
European Parliament and of the Council a consultation was launched on 17 December 
2018 and closed on 20 January 2019. Local authorities, consumer groups, food and 
feed businesses including manufacturers, wholesalers and retailers were contacted. 
 
There were 5 responses to the consultation in total; however, not all respondents 
answered all the questions. 3 respondents agreed with the impacts identified in the 
consultation and had no other points to raise, whilst the other 2 raised issues which 
were not within scope of the consultation i.e. issues with Republic of Ireland and 
Northern Ireland border, and concerns with UK fixing instruments, which are not the 
subject of this instrument. They did not indicate which, if any, impacts, they disagreed 
with. 
 
Impact Assessments 
 
Full impact assessments have not been prepared for this instrument because the 
amendments are minor technical fixes, aimed at preserving the effect of the current 
regulatory regimes once the UK leaves the EU, which will not equate to a change in 
policy. The amendments do not alter the Scottish Government’s current public health 
and protection policies and priorities and, therefore, do not have a significant impact 
on the environment. The impact on business and other stakeholders is expected to be 
minimal. 
 
Financial Effects 
 
The Minister for Public Health, Sport and Wellbeing confirms that no BRIA is 
necessary as the instrument has no financial effects on the Scottish Government, local 
government or on business. 
 
Food Standards Scotland 
19 February 2019 
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Annexe B 

CATEGORIES OF PRIORITISATION (EXTRACT FROM PROTOCOL) 
 

Low 

It is expected that proposals for instruments falling into this category will have 
one or more of the following characteristics: 

• Minor and technical in detail; 

• Ensuring continuity of law with no policy change; 

• Clear there is no significant policy decision for Ministers to make; 

• Updating references which are no longer appropriate once the UK has 
left the EU, such as provisions which refer to “member states other 
than the United Kingdom” or to “other EEA states”. 

This is an illustrative list and not a comprehensive view of what falls into this 
category. It would be expected that instruments falling into this category would 
be negative instruments. 

Medium 

It is expected that proposals for instruments falling into this category will have 
one or more of the following characteristics: 

• Instruments predominantly concerned with technical detail but which 
include some more significant provisions that may warrant subject 
committee scrutiny; 

• Instruments where Ministers have a limited policy choice but with more 
significant implications.  

This is an illustrative list and not a comprehensive view of what falls into this 
category.  

High 

It is expected that proposals for instruments falling into this category will have 
one or more of the following characteristics: 

• Instruments in which a more significant policy decision is being made 
by Scottish Ministers; 

• Transfer of functions - providing for a function of an EU entity to be 
exercised by a public authority in the UK where there is a policy choice 
with significant implications about which public authority it should be 
e.g. a regulatory function exercisable by either SEPA or Scottish Water 



HS/S5/19/7/4 

 

Page 19 of 19 
 

where Parliament may have an interest in the policy choice made by 
Scottish Ministers; 

• Replacement, abolition, or modification of certain EU functions that 
have significant implications e.g. reporting (both receiving and making 
reports), monitoring, compliance and enforcement; 

• Sub-delegation – creating or amending a power to legislate, including 
transferring EU legislative powers to Scottish Ministers or to another 
UK public authority; 

• Provision which materially increases or otherwise relates to a fee in 
respect of a function exercisable by a UK public authority. This could 
include changes to the group of bodies or individuals required to pay 
such fees;  

• Provision which creates, or widens the scope of, a criminal offence, or 
which increases the penalty which may be imposed in respect of a 
criminal offence; 

• Provision which involves a significant financial impact on individuals, 
business, public sector or the economy; 

• Provision which creates, widens the scope of, or increases the level of 
fine for a fixed penalty. 

This is an illustrative list and not a comprehensive view of what falls into this 
category. 
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